
TheFreedomof Information Act

Made Simple.



Legislative Intent

Made Simple.

Ark. Code Ann. Ϡ25-19-102

Åto ensure that electors are fully advised of the 
activities and decisions of their public officials

Åliberally construed in favor of openness

Åexceptions are narrowly construed



Step 1:  Is entity covered?

Step 2:  Is the record/meeting 
covered?

Step 3:  Are there any exemptions?

FOIA Overview ς3 Step Approach



Step 1:  Is the entity covered?

ÁAll government entities

ÁSome private entities

ÁPublic funding + intertwining (Ark. Op. !ǘǘΩȅGen. 
2010-081)

ÁNot simply because doing business with the State.  
(AIS v. Datascout, 2018 Ark. 146, 544 S.W.3d 39 
(2018); NabholzConstr. Co. v. Contractors for Pub. 
Prot. !ǎǎΩƴ, 371 Ark. 411, 266 S.W.3d 689 (2007))



Step 2:  Is the record covered?



For a record to be subject to 
the FOIA, the record must be:

(1) Possessed by an entity covered by the FOIA

(2) Cŀƭƭ ǿƛǘƘƛƴ ǘƘŜ ChL!Ωǎ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ŀ άǇǳōƭƛŎ 
ǊŜŎƻǊŘέ ŀƴŘ

(3) Not be exempted by the FOIA or other 
statutes  

NabholzConstr. v. Contractors !ǎǎΩƴ, 371 Ark. 411, 
266 S.W.3d 89 (2007)



Public Record Definition

²Ƙŀǘ ƛǎ ŀ άǇǳōƭƛŎ ǊŜŎƻǊŘέΚ

(1) Writings, sounds, 
electronic info, or videos that

(2) are kept

(3) that constitute a record of 
the performance or lack of 
performance of official 
functions



Public RecordsɂHow do you know?

ÁThe content (Pulaski Co. v. Ark. Dem. Gaz., 370 Ark. 
435, 260 S.W.3d 718 (2007))

ÁThe presumption:

(1) maintained in public offices or by public 
employees

(2) within the scope of their employment

ÁRebutting the presumption

ÁwŜŎƻǊŘ ŘƻŜǎƴΩǘ ǊŜŦƭŜŎǘ ǘƘŜ άǇŜǊŦƻǊƳŀƴŎŜ ƻǊ ƭŀŎƪ ƻŦ 
ǇŜǊŦƻǊƳŀƴŎŜ ƻŦ ƻŦŦƛŎƛŀƭ ŦǳƴŎǘƛƻƴǎΦέ



Public Records cont. - Example

Emails and text messages

Åάǎǳōǎǘŀƴǘƛŀƭ ƴŜȄǳǎέ ǘŜǎǘ όPulaski Co. v. 
Ark. Dem-Gaz., 370 Ark. 435, 260 
S.W.3d 718 (2007))



General rule
!ƭƭ άǇǳōƭƛŎ 
ǊŜŎƻǊŘǎέ must be 
disclosed unless 
an exemption 
prevents their 
disclosure



Step 3:  Records Exemptions



Sources of exemptions:

ÁFOIA

ÁOther statutes (state and federal)

ÁConstitutional



Step 3: Somerecords exceptions
Personnel records

ÁDefinition: As defined in AG Opinions, virtually all 
records pertaining to the individual employee that 
ŀǊŜƴΩǘ ŜǾŀƭǳŀǘƛƻƴ ǊŜŎƻǊŘǎ

Á{ǘŀƴŎŜΥ  άLǘ Ƴǳǎǘ ōŜ disclosedΣ ǳƴƭŜǎǎΧΦέ

Á¢ŜǎǘΥ  ǳƴƭŜǎǎ ŘƻƛƴƎ ǎƻ ŎƻƴǎǘƛǘǳǘŜǎ ŀ άŎƭŜŀǊƭȅ 
ǳƴǿŀǊǊŀƴǘŜŘ ƛƴǾŀǎƛƻƴ ƻŦ ǇŜǊǎƻƴŀƭ ǇǊƛǾŀŎȅέ όϠ25-19-
105(b)(12))

Á Requires balancing of interests



Personnel Records Balancing Test

ÁPublic interest prong ςdegree to which disclosure 
ǿƻǳƭŘ άǎƘŜŘ ƭƛƎƘǘ ƻƴ ǘƘŜ ǿƻǊƪƛƴƎǎ ƻŦ ƎƻǾŜǊƴƳŜƴǘΦέ  
Stilleyv. McBride, 332 Ark. 306, 965 S.W.2d125 
(1998)

ÁPrivacy interest ςprobably must be sufficiently 
intimate to give rise to a substantial privacy interest.

ÁBalance tips in favor of disclosure. Record disclosable 
if privacy interest is de minimis.



Personnel Records -
Commonly Exempted Items

ÅSocial Security numbers 

ÅMedical info

ÅInsurance, pension & benefit info

ÅTax info & withholdings 

ÅPersonal contact info (home/cell numbers, 
home addresses, personal email addresses)

ÅDate of birth 

ÅMarital status and info on dependents 



Personnel Records -
Items Commonly Opento Inspection

ÅName 
ÅSalary info
ÅContracts 
ÅEmployment applications 
ÅResumes 
ÅEducational background 
ÅWork History 
ÅLeave Records 
ÅLetters of recommendation 



Step 3: Somerecords exceptions
Evaluation records
ÁDefinition:  any record created by (or at the behest of) employer to 

evaluate an employee [Thomas v. Hall, 2012 Ark. 66, 399 S.W.3d 387]

Á{ǘŀƴŎŜΥ άLǘ Ƴǳǎǘ ōŜ withheldΣ ǳƴƭŜǎǎΧΦέ

Á¢ŜǎǘΥ ǳƴƭŜǎǎ Χ

ÁSuspended or fired (level of discipline)

ÁFinal administrative resolution (finality)

ÁThe records formed a basis for the decision (relevance); and

Á¢ƘŜǊŜΩǎ ŀ ŎƻƳǇŜƭƭƛƴƎ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘ ƛƴ ǘƘŜ ŘƛǎŎƭƻǎǳǊŜ όŎƻƳǇŜƭƭƛƴƎ ǇǳōƭƛŎ 
interest).



CompellingPublic Interest

ÅFactors to consider when determining that a 
compelling public interest is present:

ÅThe nature of the infraction that led to suspension 
or termination, with particular concern as to 
whether violations of the public trust or gross 
incompetence are involved;

ÅThe existence of a public controversy related to the 
agency and its employees;

Å4ÈÅ ÅÍÐÌÏÙÅÅȭÓ ÐÏÓÉÔÉÏÎ ×ÉÔÈÉÎ ÔÈÅ ÁÇÅÎÃÙȢ



Mixed Records
A ǊŜŎƻǊŘ ƛǎ άƳƛȄŜŘέ ǿƘŜƴ ƛǘ Ŏŀƴ ōŜ ŎƭŀǎǎƛŦƛŜŘ ŀǎΥ

ÅaƻǊŜ ǘƘŀƴ ƻƴŜ ǇŜǊǎƻƴΩǎ ŜǾŀƭǳŀǘƛƻƴΣ

ÅaƻǊŜ ǘƘŀƴ ƻƴŜ ǇŜǊǎƻƴΩǎ ǇŜǊǎƻƴƴŜƭ ǊŜŎƻǊŘΣ ƻǊ

Å!ǘ ƭŜŀǎǘ ƻƴŜ ǇŜǊǎƻƴΩǎ ŜǾŀƭǳŀǘƛƻƴ ŀƴŘ ŀǘ ƭŜŀǎǘ ƻƴŜ 
ǇŜǊǎƻƴΩǎ ǇŜǊǎƻƴƴŜƭ ǊŜŎƻǊŘΦ



Mixed Records, cont.
ÅFirst step:  Classify the records.

ÅSecond step:  Apply the relevant test for disclosure and 
make any necessary redactions.

Note:  Most complaints against public employees are 
either thepersonnel recordsor employee-evaluation 
records of the person being complained about.

A complaint by a public employee is also usually a 
personnel recordof the complainant.



Personnel/Evaluation Records
Compliance ςSpecial Procedures

ÅNotify employee and requester within 24hours 
of the agency decision

ÅOvernight mail notice is required if other notice 
fails

ÅThe requester, custodian, or subject may request 
an opinion from the Attorney General



Remember

A public employee is 
entitled to his or her own 
personnel records and 
employee-evaluation 
records.

ςArk. Code Ann. Ϡ25-19-
105(c)(2)



The FOIA Request ς



Who is requesting? 
Çά/ƛǘƛȊŜƴέ ǊŜǉǳƛǊŜƳŜƴǘ ό!ǊƪΦ /ƻŘŜ !ƴƴΦ Ϡ25-

19-105(a)(1)(A); McBurneyv. Young, 569 U.S. 
221, 133 S.Ct. 1709 (2013)).

ÁIncludes corporations doing business in the 
State. (Ark. Hwy. & Transp. Dept. v. Hope 
Brick Works, 294 Ark. 490, 744 S.W.2d 711 
(1988)).

Ç Inmate exemption (Ϡ25-19-105(a)(1)(B))



How to makea FOIA Request

ÅMode

ÅAny method will do (in person, fax, email, phone).

ÅSpecificity 

ÅDetailed enough for the custodian to locate the records with 
ȰÒÅÁÓÏÎÁÂÌÅ ÅÆÆÏÒÔȢȱ 

ÅMedium

Å!ÎÙ ÍÅÄÉÕÍ ÉÎ ×ÈÉÃÈ ÔÈÅ ÒÅÃÏÒÄ ÅØÉÓÔÓ ÏÒ ÉÓ ȰÒÅÁÄÉÌÙ ÁÖÁÉÌÁÂÌÅȢȱ

ÅFormat

Å!ÎÙ ÆÏÒÍÁÔ ÉÎ ×ÈÉÃÈ ÅÌÅÃÔÒÏÎÉÃ ÉÎÆÏÒÍÁÔÉÏÎ ÉÓ ȰÒÅÁÄÉÌÙ ÃÏÎÖÅÒÔÉÂÌÅȢȱ



²ƘƻΩǎ ǘƘŜ ŎǳǎǘƻŘƛŀƴΚ
ÁtŜǊǎƻƴ ǿƛǘƘ άŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŎƻƴǘǊƻƭέ (§ 25-

19-103(a))

ÁLŦ ŎǳǎǘƻŘƛŀƴ ŘƻŜǎƴΩǘ ƘŀǾŜ ǇƘȅǎƛŎŀƭ 
possession, burden is on agency to acquire 
the records (Swaneyv. Tilford, 320 Ark. 652, 
898 S.W.2d 462 (1995))



Evaluating the Request

ÅPublic record?

ÅExemptions?

ÅRedactions? (wield the Sharpie)



Evaluating the Request, cont.

Ç Is it detailed enough?
Ç Unclear/extremely broad request

Specificity ǊŜǉǳƛǊŜƳŜƴǘΦ  aǳǎǘ ōŜ άǎǳŦŦƛŎƛŜƴǘƭȅ specific to enable 
the custodian to locate the records ǿƛǘƘ ǊŜŀǎƻƴŀōƭŜ ŜŦŦƻǊǘΦέ 

Ç Voluminous request

Release records at certain intervals (by agreement).  Possible 
ŎƘŀǊƎŜ ƛŦ ƴƻǘ ǳǎƛƴƎ άŜȄƛǎǘƛƴƎ ŀƎŜƴŎȅ ǇŜǊǎƻƴƴŜƭέ όϠ25-19-
105(d)(3)(A)(i)).

Ç Is it a personnel record or employee evaluation?

(Remember special procedures)



Providing the Records
ÁWhen?

Å3 days if in active use or storage (but 
remember special procedures for personnel 
and evaluation records)

ÅOtherwise:  immediately



Providing Records, cont.
ÁOpen for inspectionif requested

ÁCharging for copies?

Åhƴƭȅ άŀŎǘǳŀƭ Ŏƻǎǘǎ ƻŦ ǊŜǇǊƻŘǳŎǘƛƻƴέ όƛƴŎƭǳŘŜǎ 
mailing)

ÅNot employee time

Å$25 or more ςmay charge in advance

ÁSpecial requests for electronic records (Ϡ25-19-
109)



FOIA and Meetings

Go back to Slide No. 3. If the answer to Step 
1 τάLǎ ǘƘŜ Ŝƴǘƛǘȅ ŎƻǾŜǊŜŘ ōȅ ǘƘŜ ChL!Κ έτ
ƛǎ ά¸ŜǎΣέ ƳƻǾŜ ƻƴ ǘƻ {ǘŜǇ нΥ

Is the meeting covered?



²Ƙŀǘ ƛǎ ŀ άǇǳōƭƛŎ ƳŜŜǘƛƴƎέΚτdefinition
A.C.A. § 25-19-млсόŀύΥ άώ!ϐll meetings, formal or informal, special or 
regular, of the governing bodies of all municipalities, counties, ... 
[and] school districts and all boards, bureaus, commissions, or 
organizations of the State of !Ǌƪŀƴǎŀǎ Χ ǎǳǇǇƻǊǘŜŘ wholly or in part 
by public funds or expending public funds, shall be public 
ƳŜŜǘƛƴƎǎΦέ

·Lƴ ƻǘƘŜǊ ǿƻǊŘǎΥ ά!ƭƭ ƳŜŜǘƛƴƎǎ ƻŦ ƎƻǾŜǊƴƛƴƎ ōƻŘƛŜǎ ŀǊŜ ǇǳōƭƛŎ 
ƳŜŜǘƛƴƎǎΦέ

·.ǳǘ ǿƘŀǘΩǎ ŀ άƳŜŜǘƛƴƎέΚ !ǘ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ ŘŀȅΣ ƛǘ ŘŜǇŜƴŘǎ ƻƴ ŀƭƭ ƻŦ 
the facts of a given situation.

And what is a governing body?
·LǘΩǎ ŀ ǇŀƴŜƭΣ ōƻŀǊŘΣ ŜǘŎΦΣ ǘƘŀǘ Ŏŀƴ ƳŀƪŜ ŘŜŎƛǎƛƻƴǎΦ



How many members make a meeting?

·! ǉǳƻǊǳƳ ƻŦ ǘƘŜ ōƻŘȅΩǎ ƳŜƳōŜǊǎƘƛǇ ŘƻŜǎ 
NOT have to beinvolved ŦƻǊ ŀ άƳŜŜǘƛƴƎέ ǘƻ 
be found for FOIA purposes. El Dorado v. El 
Dorado Broad. Co., 260 Ark. 821, 544 S.W.2d
206 (1976).

·But is there a particular numberof members 
that have to be involved for it to be deemed 
a meeting? In the final analysis, yes ςmore 
than one.



Social Gatherings/Conferences?
·bƻǘ ŀ άƳŜŜǘƛƴƎέ ƛŦ ŘƛǎŎǳǎǎƛƻƴ of 

government business at the 
social gathering is incidental 
and intermittent (Op. !ǘǘΩȅGen. 
95-020)

·tǊƻōŀōƭȅ ƴƻǘ ŀ άƳŜŜǘƛƴƎέ ƛŦ ǘƘŜ 
governing body has no control 
over the conference, function, 
or proceeding (Op. !ǘǘΩȅGen. 
94-131)



ά±ƛǊǘǳŀƭέ ƳŜŜǘƛƴƎǎ ŀƴŘ ǘƘŜ ChL!
A virtual meeting is a meeting of a governing body that is 
held when the governing body is discussing public 
business but in a way where the members are not 
gathered together in one place (think online meetings, 
teleconferences, etc).

Remember, the FOIA was originally enacted in 1967, when 
face-to-ŦŀŎŜ ǇǳōƭƛŎ ƳŜŜǘƛƴƎǎ ǿŜǊŜ ǘƘŜ ƴƻǊƳΣ ŀƴŘ άǾƛǊǘǳŀƭέ 
ǇǳōƭƛŎ ƳŜŜǘƛƴƎǎ ƭƛƪŜƭȅ ǿŜǊŜƴΩǘ ŎƻƴǘŜƳǇƭŀǘŜŘΦ tǊƛƻǊ ǘƻ ǘƘƛǎ 
year, these kinds of meetings would still have been 
considered beyond the norm.



ά±ƛǊǘǳŀƭέ ƳŜŜǘƛƴƎǎ ŀƴŘ ǘƘŜ ChL!
Under Act 2, § 42 of the 92dDŜƴŜǊŀƭ !ǎǎŜƳōƭȅΩǎ 
extraordinary session, special language was approved to 
allow a public entity to hold open public meetings via 
electronic means (telephone, video conference, or video 
broadcast) if the Governor declares a disaster emergency. 
(A.C.A. § 25-19-106(e))

The public may attend the meeting using electronic 
means, and notice must be given of the virtual meeting. 
The physical presence of the public is not required under 
this subsection. The virtual meetings must be recorded 
and kept for at least one year.



Teleconferences
ÅMeetings by telephone conference calls are subject to 

the FOIA. Rehab Hosp. {ŜǊǾΩǎCorp. v Delta Hills Health 
Sys. Agency, Inc., 285 Ark. 397, 687 S.W.2d840 (1985). 
¢ƘŜ ǇǳōƭƛŎΩǎ ǊƛƎƘǘ ǘƻ ƘŜŀǊ ƻǊ ƻǘƘŜǊǿƛǎŜ ƳƻƴƛǘƻǊ ǘƘŜ Ŏŀƭƭ 
must be safeguarded, e.g., by the use of speaker 
phones, etc.  See generallyOp. !ǘǘΩȅGen. 2000-096.

ÅPolling calls (talking to members individually to see how 
ǘƘŜȅΩǊŜ ƎƻƛƴƎ ǘƻ ǾƻǘŜ ƻƴ ŀ ƳŀǘǘŜǊύΣ secret telephone 
conference calls, and the like are NOT allowed. 



Are emails meetings? 
¢ƘŜ ChL!Ωǎ ƻǇŜƴ-meetings provisions do apply to 
ŜƳŀƛƭ ŜȄŎƘŀƴƎŜǎ ŀƳƻƴƎǎǘ ƳŜƳōŜǊǎΣ ōǳǘ ƛǘΩǎ ŀƭǿŀȅǎ 
a question of fact whether particular email 
communications violate the FOIA. See City of Fort 
Smith v. Wade, 2019 Ark. 222, 578 S.W.3d276. So 
whether emails constitute a meeting depends on 
the facts of each case. See Op. !ǘǘΩȅGen. 2005-166.  
(As pointed out above, FOIA questions are usually 
very fact-ŘŜǇŜƴŘŜƴǘΦ ¢ƘǳǎΣ ǘƘŜȅ ŘƻƴΩǘ ƻŦǘŜƴ ƭŜŀŘ ǘƻ 
Ŝŀǎȅ άȅŜǎκƴƻέ ŀƴǎǿŜǊǎΦύ



What if the meeting is covered?
·¢ƘŜ ǇǳōƭƛŎ Ƴǳǎǘ ōŜ ŀƭƭƻǿŜŘ ǘƻ άŀǘǘŜƴŘΣέ ƴƻǘ 

necessarily participate, at meetings. (But see 
A.C.A. Ϡ14-14-109(b), which requires county
ōƻŀǊŘǎ ǘƻ ŀŦŦƻǊŘ ŎƛǘƛȊŜƴǎ άŀ ǊŜŀǎƻƴŀōƭŜ 
opportunity to participate prior to the final 
ŘŜŎƛǎƛƻƴΦέύ

·Public must be able to see (or otherwise be 
able to know) how each individual member 
voted.



Meetings must now be recorded
·Act 1028 of 2019 requires that all meetings of public bodies be 

recorded in a manner that at least captures the sound of the 
meeting. (Ark. Code Ann. § 25-19-106(d))

·The recordings have to be kept for at least one year and in a 
ŦƻǊƳŀǘ ǘƘŀǘ ǿƛƭƭ ŀƭƭƻǿ ŦƻǊ ƛǘǎ ǊŜǇǊƻŘǳŎǘƛƻƴ ǳǇƻƴ ŀ ŎƛǘƛȊŜƴΩǎ 
request.

·The recording requirement does NOT apply to:

·Executive sessions

·Meetings of volunteer fire departments.



·Action is voidƛŦ ǘƘŜǊŜΩǎ ƴƻ ǇǳōƭƛŎ ǾƻǘŜΦ

·Noncompliance in other respects renders action 
voidableby a court.

However, the court typically will only invalidate the action when:

·Plaintiff has given the governing body a chance to hold a meeting that 
conforms to the law, but the body refuses;

·Remedy is sought to vindicate public as opposed to private interest;

·The FOIA violation was substantial; and

·The defendant knowinglyviolated the FOIA.

Enforcement



Enforcement

Civil Suits

Class ñCò Misdemeanor


